Loyola University Chicago International Law Review
Volume 16

Issue 2

Article 3

2020

Somalia and Legal Pluralism: Advancing Gender Justice Through
Rule of Law Programming in Times of Transition
Roison Burke

Follow this and additional works at: https://lawecommons.luc.edu/lucilr
Part of the International Law Commons

Recommended Citation
Roison Burke Somalia and Legal Pluralism: Advancing Gender Justice Through Rule of Law Programming
in Times of Transition, 16 Loy. U. Chi. Int'l L. Rev. 177 ().
Available at: https://lawecommons.luc.edu/lucilr/vol16/iss2/3

This Feature Article is brought to you for free and open access by LAW eCommons. It has been accepted for
inclusion in Loyola University Chicago International Law Review by an authorized editor of LAW eCommons. For
more information, please contact law-library@luc.edu.

SOMALIA AND LEGAL PLURALISM:
ADVANCING GENDER JUSTICE THROUGH RULE OF LAW
PROGRAMMING IN

TIMES

OF TRANSITION

Roisin Burke
I.

Abstract

War frequently results in the erosion of the rule of law. Gender inequality is
ubiquitous in many legal systems, but gendered rights abuses are often even more
pervasive during and post-conflict, with the frequent re-patriarchalization of societies. Such abuses are evident in respect of civil and economic rights, property
and inheritance, and in the public and private spheres. Sexual violence, land
grabbing, displacement, and widespread human rights violations are also features
of conflict. The UN Security Council has passed several
Resolutions on Women, Peace and Security since 2000, stressing the need to
mainstream gender considerations into all aspects of peace-building, including
rule of law reform - in part to foster sustainable social and legal transformations.
Over recent years increased focus is being placed on rule of law reform programming in post-conflict states, by actors such as the
UN, in partnership with local actors. Activities have tended to concentrate on
formal legal systems, often with lessor focus on the broader plural legal contexts
often prevalent. Customary and religious justice systems are core to societal regulation in many conflict-affected states. In Somalia, for instance, there co-exists
customary, Shari'a and formal legal systems. The Somali context will be used to
explore rule of law programming processes with respect to advancement of gender justice. Somalia gives rise to interesting considerations regarding the interplay between formal and customary legal systems when dealing with the issue of
gender justice. In this context, the paper explores opportunities to advance gender
justice in transitions from conflict. In doing so, it will consider the extent to
which gender considerations are considered central to the design and implementation of rule of law reform initiatives, and what they focus on as they engage
with both formal and informal legal systems, and possible lessons learned.
II.

Introduction

War frequently results in the erosion of the rule of law ('RoL'). 1 Gender inequality and gendered rights abuses are ubiquitous in many legal systems in terms
of laws and institutional make-up. However, gendered rights abuses are often
even more pervasive during and post-conflict, with the frequent re-patriarchalization of societies. Such abuses are often structural and are evident in respect of
I Kirsti Samuels, Rule of Law Reform in Post-Conflict Countries: OperationalInitiatives and Lessons Learnt (Oct. 2006), http://documents.worldbank.org/curated/en/537621468137719257/Rule-of-lawreform-in-post-conflict-countries-operational-initiatives-and-lessons-leamt (last visited Oct. 15, 2018).
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civil and economic rights, and in the public and private spheres. Land grabbing,
mass displacement, poverty, and widespread human rights violations are features
of conflict. Police and armed forces are often weak, corrupted, or involved in
human rights abuses, and prison and court systems in a state of collapse. 2 Sexual
violence is rampant and used as a tactic of war, to disempower, and it is more
likely to be targeted at women and children. 3 Men and boys, in turn, are more
likely to be pressured into combatant roles and have higher mortality rates. 4
These violations impact on societies long after war comes to an end.
Conflict often also causes shifts in gender roles. Women often take on roles
frequently stereotyped as male, including as combatants, decision-makers, and
heads of households. Strategies should be devised to capitalize on shifts in gender relations that frequently coincide with conflict in a transitional context.5
However, women are frequently marginalized in the state reconstruction process,
including efforts to engage in security sector and RoL reform. This is also evident in activities supported by international actors. These processes are often
androcentric in nature. Gender justice traditionally has not perceived as a priority
and/or limited largely to sexual violence. Ignoring gender in the reconstruction of
states' security and justice sectors in the aftermath of conflict risks reproducing
systems based on the subordination of women. 6 Moreover, as highlighted by the
CEDAW Committee, '[plolicies developed and decisions made by men alone
reflect only part of human experience and potential.' 7
The Security Council has passed a number of resolutions on Women, Peace
and Security ('WPS') calling for an end to conflict-related sexual and genderbased violence ('SGBV') and the need for women's participation in peace
processes, including RoL reform. 8 Resultantly, these Resolutions are encouraging
changes in modes of operation as gender considerations increasingly have to be
integrated into plans, resource allocations, and goals across UN programmes and
RoL work, and indeed those of states and other organisations. 9 National Action
2 Id.
3 Kelly D. Askin, Prosecuting Wartime Rape and Other Gender-Related Crimes Under International Law: ExtraordinaryAdvances, Enduring Obstacles, 21 U. CAL. BERK. INr. L. 288 (2003).
4 See, eg, Shelley Inglis ET AL., CEDAW and Security Council Resolution 1325: A Quick Guide
(2006), http://www.unwomen.org//medialheadquarters/media/publications/unifem/cedawandunscrl325
eng.pdfla=EN&vs=1006. (Last Visited would add specificity)
5 Carolyn Graydon, Time to Get Serious About Women's Rights in Timor-Leste: Wrestling Change
from the Grassroots Up, in WHLIAM BINCHY (n7.), TImOR-LESTE: CHALLENGES FOR JUSTICE AND
HUMAN RIGHTS IN THE SHADOW OF THE PAST 386, 386 (2006).
6 Patricia Jagentowicz Mills, Feminist Critical Theory, Reviewed Work(s): Unruly Practices:
Power, Discourse, and Gender in Contemporary Social Theory by Nancy FraserJustice and the Politics
of Difference by Iris Marion Young, 58 SCIENCE AND SOCIETY 211-217 (1994).
7 CEDAW Comm., General Recommendation 23: Political and Public Life, UN Doc A/52/38 (1997)
[13].
8 S.C. Res. 1325 (Oct. 31, 2000); See also, S.C. Res. 1888 (Sept. 30, 2009); S.C. Res. 1960 (Dec.
16, 2010); S.C. Res. 1889 (Oct. 5, 2009); S.C. Res. 2122 (Oct. 18, 2013).
9 U.N. Secretary-General, Strengthening and Coordinating United Nations Rule of Law Activities,
U.N. Doc. A/66/133 (Aug. 8, 2011); NATO/EAPC Policy for Implementing UNSCR 1325 on Women,
Peace and Security, and Related Resolutions (June 2007) <https://www.nato.int/cps/en/natohq/official
texts_76395.htm>.
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Plans on WPS are an emerging trend in many post-conflict states, but also in
many other states. These in essence set out country specific or institution specific
plans of action for mainstreaming gender across programmes and institutions relevant to WPS.1 0 Security Council Resolution 1889, for example, highlights the
need for adequate financing for initiatives that enable women's participation in
peace-building.II It emphasizes that continued marginalization of women in public and socio-economic spheres undermines prospects for durable peace, security
and reconciliation. 1 2
The WPS Resolutions do not create new legal norms, but rather re-articulate
and build on those already contained in international human rights instruments,
not least the Universal Declaration on Human Rights ('UDHR'), the International
Covenant on Civil and Political Rights ('ICCPR'), the International Covenant on
Economic Social and Cultural Rights ('ICESCR'), the Convention on the Rights
of the Child ('CRC') and Convention Against the Elimination of Discrimination
Against Women ('CEDAW'), and are the result of decades of advocacy by women's movements. 13 In essence, the WPS resolutions might be viewed as tools
aimed at enhancing adherence to pre-existing human rights norms on gender
equality and justice. Inglis et al observe:
UNSCR 1325 helps to broaden the scope of CEDAW's application by clarifying its relevance to all parties in conflict and in peace. CEDAW, in turn, provides
concrete strategic guidance for actions to be taken on the broad commitments
outlined in UNSCR 1325. Drawing on these instruments together will enable
advocates to maximize the impact of norms and standards for gender equality in
all conflict and post-conflict interventions. 14
However, international treaties on human rights do not always specify gender
rights abuses, and some states limit the scope of application of human rights
instruments. Some reference cultural and religious belief systems for entering
reservations or they simply do not ratify them; a prominent example being
CEDAW. 15 CEDAW, on the other hand, has been criticized for marginalizing
10 For details on some of these National Action Plans (NAPs) on WPS, see, Peace Women <http://
www.peacewomen.org/member-states>.
1 S.C. Res. 1889 (Oct. 5, 2009).
12 Id.

13 G.A. Res 217 (III) A, Universal Declaration of Human Rights (Dec. 10, 1948); Convention on the
Elimination of all Forms of Discrimination against Women, Dec. 18, 1979, 1249 U.N.T.S. 13; International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171; See further OHCHR,
Women's Rights are Human Rights, <https://www.ohchr.org/Documents/Events/WHRD/WomenRights
AreHR.pdf>; World Conference on Human Rights, Vienna Declarationand Programme of Action, 137.
U.N. Doc. A/CONF.157/23 (July 25, 1993).
14 Supra note 4.

15 Askin, supra note 3, 294-295; Jennifer Riddle, Making CEDAW Universal: A Critique of
CEDAW's Reservation Regime under Article 28 and the Effectiveness of the Reporting Process, 34
G.W.U. I-r. L. REV. 605, 606 (2002); Eve M. Grina, Mainstreaming Gender in Rule of Law Initiativesin
Post-Conflict Settings, 17 Wm. & MARY J. WONMEN & L. 435, 443-444 (2011); Eric Engle, Universal
Human Rights: A Generational History, 12 ANNUAL SURVEY OF INr. AND COMPARATIVE LAw 219,

226-227 (2006).
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women's rights from mainstream programmes. 16 This silo effect, when it comes
to gender and its equation with women's issues, rather than being concerned with
relationships between men and women, can still be seen in many spheres despite
the WPS agenda.
Nevertheless, as a number of feminist scholars note, transitions from conflict
to peace presents opportunities for reforming legal systems to promote gender
justice and women's empowerment.1 7 The early stages of reconstruction from
peace negotiations to constitutional and legislative reform and state-building offer opportunities to redefine the state and its legal system and institutions along
gender equitable lines and in conformance with international human rights standards.1 8 But in line with the WPS agenda, this necessitates mainstreaming gender
considerations in reviewing all legal instruments and institutions, so as to identify
weakness that undermine gender justice.1 9 Such opportunities do not arise often
in states not affected by conflict, and they offer a rare opening to engage with
underlying structures of inequality and attitudes that underpin them. These attitudes are often rooted in traditions and sometimes are associated with conceptions of identity in the face of real or perceived Western imperialism. The
question, however, is how effective and transformative are RoL programmes in
ensuring better access to justice for women and girls? How are these programmes
being implemented and are they able to have an impact, particularly in plural
legal contexts? Much depends on who is bought into and left out of RoL reform
processes.
This paper explores some of the dynamics and intricacies around RoL programming as it relates to gender justice in states transitioning from conflict. The
paper considers the extent to which RoL reform programmes have been or could
be used as an enabling framework to advance gender justice in states transitioning from conflict to peace. It discusses whether and how RoL reform programmes engage with the issues of gender justice in these contexts. Focus is placed
primarily on the UN and national actor cross engagements. A small sample of
initiatives from the plural legal system context of Somalia is drawn on to exemplify some aspects of these dynamics. In doing so, some observations and recommendations are made for strengthening RoL programming efforts.

Justice Discourses in Transition, 13 SOCIAL & LEGAL STUDIES 305-328 (2004); Christine Chinkin

&

16 Transforming the Mainstream: Gender in UNDP (2003), http://iknowpolitics.org/sites/default/
files/transforming20the2Omainstream2-2Opart2O1.pdf.
17 Niamh Reilly, Seeking Gender Justice in Post-Conflict Transitions: Towards a Transformative
Women's Human Rights Approach, 3 INT'L L. J. IN CONTEXT 155-172 (2007); See also Elena A. Baylis,
Reassessing the Role of International CriminalLaw: Rebuilding National Courts through Transnational
Networks, 50 BOSTON B.C. L. Riy., 1 (2009); Christine Bell, Colm Campbell & Fionnuala Nf Aoldin,

&

Hilary Charlesworth, Building Women into Peace: The International Legal Ftramework, 27 THIRD
WORLD QUARTERLY 937-957 (2006); Laura Grenfell, Legal Pluralism and the Rule of Law in Timor
Leste, 19 LEIDEN J. OF LNT'L. L.305-337 (2006); FiONNUALA NT AOLAIN, DINA FRANCESCA HAYNES
NAOMI CAHN, ON THE FRONTLINES: GENDER, WAR, AND THE POST-CONINicT PROCESS (2011); Vasuki

Nesiah, Discussion Lines on Gender and Transitional Justice: An Introductory Essay Reflecting on the
ICTJ Bellagio Workshop on Gender and TransitionalJustice, 15 COLUMBIA. J. Gender & L. 812 (2006).
18 Supra note 4 at 25.

19 Eve M. Grina, Mainstreaming Gender in Rule of Law Initiatives in Post-Conflict Settings, 17 WM.
& MARY J. WOMEN & L. 435, 443-444 (2011).
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Examining how programming in the area of rule of law is conducted is useful
in developing programming policy so that it might better effectuate gender equitable outcomes. 2 0 It ought to be stressed that each transitional state requires a
tailored approach to rule of law reform and programmes, not least given the complexities of history, legal systems, customs, cultures and religions have on rule of
law in any given context.
Part I of this article provides an overview of the context and methodology.
Part II introduces the concept of rule of law and RoL programming, and theory
around norm adoption dynamics and their relationships to advancement of gender
justice in the context states transitioning from conflict. In Part In, the case of
Somalia is discussed in terms of legal pluralism. While numerous RoL programming initiatives have been implemented in Somalia, Part IV focuses on one. An
entry point with respect to gender justice and RoL programming has been the use
of 'one-stop' centres as part of a strategy to support victims of SGBV. This example illustrates the centrality of local intermediaries and partnerships with
grassroots organisations in RoL programme delivery.
In Part V it is argued that in plural legal contexts, advancement of gender
justice requires engagement with informal justice systems. Simply put, despite
their weaknesses, these systems are in reality what are used by the majority of the
population in many contexts. It is argued that this necessities finding avenues to
work with local elders and religious leaders and consideration of harmonization
strategies between varying levels of plural legal systems. A number of concluding observations will be made in Part VI in terms of RoL programmes, engagements in plural legal contexts and advancing gender justice.
A.

Context and Method

This research is exploratory and policy-orientated in nature. The author is interested in how RoL programming deals with legal pluralism and gender justice,
in the early stages of a state's transition from conflict to peace. Large parts of
Somalia, in particular South Central, are still transitioning from conflict. Somalia,
like many post-conflict and transitional states, has a plural legal system, which
gives rise to interesting considerations with respect to the relationship between
formal, customary and religious (Shari'a in Somalia) legal systems when dealing
with the issue of gender justice. The United Nations, amongst others, has spent
years running RoL programmes aimed at legal system reform and rebuilding of
justice sector institutions throughout Somalia, with varying levels of partnership
with local actors. 70% of Somalis live in rural areas. 2 1 UN ability to deliver RoL
programmes in these areas relies heavily on local partners and remote manage20 Richard Strickland, Gender, Human Security, and Peacebuilding: Finding Links Between Policy
and Practice- Peace Agreements as a Means for PromotingGender Equality and Ensuring Participation
of Women (Nov. 9, 2003) https://www.un.org/womenwatch/daw/egm/peace2003/reports/CASE
STUDY.pdf.
21 Mobile Courts Workshop Opens in Mogadishu (Dec. 16, 2015), <http://www.so.undp.org/content/
somalia/en/home/presscenter/pressreleases/2015/12/16/joint-press-release-mobile-courts-workshopopens-in-mogadishu.html>.
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ment. 2 2 This is particularly the case beyond Somaliland and Puntland. The UN
mission in Somalia relocated to Nairobi for a number of years due to attacks on
its Mogadishu compound in 2013.23 A number of interviewees stressed severe

restrictions on movement outside protected areas inhibits programme delivery,
and puts a strain on relationships with local partners who have difficult in accessing these protected areas. 24
The UN and its various departments, increasingly are trying to mainstream
gender considerations in RoL reform efforts. RoL programming in Somalia has
focused on criminal and civil law; mobile court initiatives, with a view to increasing access to formal justice in rural communities; programmes aimed at enhancing access to justice for victims of SGBV; and capacity-building of legal aid
networks. For the purpose of this paper comments will be limited to women's
access to justice in the context of SGBV and 'one stop' centres; and comment on
some engagements with the traditional customary and religious justice systems
which make up the broader legal cultures in these societies. 2 5 The term 'informal
justice' system is often used to refer to customary justice systems and other
forms of non-state justice systems. However, in reality, in many states 'informal
justice' systems are broader and some may have been imbued with a degree of
semi-formality within state restructures, particularly where there have been efforts to integrate or harmonise various aspects of a plural legal system. 2 6
The dynamics examined in this paper are approached through a gendered lens
of analysis, in examining the gendered context and potential transformative effects of RoL programmes. This lens enables a bottom-up approach to RoL programming, which it is argued leads to greater likelihood of gender equitable
outcomes and sustainable peace and development. 27 Feminist critiques of the rule
of law movement, in addition to literature on norm socialisation and translating
processes, post-conflict reconstruction, transitional justice, custom, peace-building and access to justice underpin research findings. An extensive desk research
was conducted, examining a board spectrum of literature in the area, along with

22 UNDP Somalia Country Programme 2011-2015,
<http://www.undp.org/content/dam/somalia/
docs/Project Documents/DemocraticGovemance/UNDPCPD%20Booklet%2OA4_AB-PM.pdf>.
23 UNDP Somalia's Gender Equality and Women's Empowerment Strategy (2011-2015): Progress
Report 2013, 1-2, http://www.undp.org/content/dam/undp/documents/projects/SOM/00060507-Gen
der%20Strategy%20for%20Somalia%2OFinal.pdf.
24 Skype Interviews with New York and Kenya (2013-2014). See, also, R6isfn Burke, Rule of Law
Reform Initiatives: Impact on Gender Justice in Fragile, Conflict-Affected States (2016),
www.ruleoflawexchange.org.
25 Supra. note 24.

26 See Ewa Wojkowska, Doing Justice: How Informal Justice Systems Can Contribute (2006), https:/
/www.scribd.com/document/30433456/Doing-Justice-How-informal-justice-systems-can-contribute
(last
visited Oct. 15, 2018).
27 Sarah Douglas, Gender Equality and Justice Programming: Equitable Access to Justice for Women, PRIMERS IN GENDER AND DEMOCRATIc GoVERNANCE 3, 25 (2007), https://www.undp.org/content/
dam/aplaws/publicationlen/publications/democratic-govemance/dg-publications-for-website/genderequality-and-justice-programming-equitable-access-to-justice-for-women/GenderGovPrJustice_2.pdf.
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UN doctrine and institutional practice2 8 , NGO and international organization reports, and other pertinent primary and secondary source documents.
Findings also partly draw on qualitative research interviews conducted as part
of a broader project which related to both Somalia and Timor Leste, with both
male and female stakeholders involved in RoL programming at UN headquarters
and in the case study contexts. This was to allow for a better contextual understanding of and insights into RoL reform programming as it relates to gender
justice within the legal systems under review. 29 This was also to permit a triangulation of findings. As noted by Genn, Partington and Wheeler '[e]mpirical legal
research is valuable in revealing and explaining the practices and procedures of
legal, regulatory, redress and dispute resolution systems and the impact of legal
phenomena on a range of social institutions. . .and on citizens.' 30 Interviews took
anywhere from approximately thirty minutes to ninety minutes, depending on the
respondent, their areas of expertise, and their responses to the semi-structured
questions posed. Transcripts were coded for emerging themes and used in developing and confirming a number of the observations made in this paper. The vast
majority of the seventeen research interviews were conducted either in-person (in
Kenya) or via Skype, with the security situation in Somalia limiting the scope of
this research. Actors engaged with were located across Somaliland, Puntland and
South Central, and primarily, although not invariably, operating from urban centres. Rural RoL programming engagements in Somalia are implemented primarily through local Somali networks, particularly outside of Somaliland and
Puntland. Nevertheless, the interviews, while limited, provide some useful insights. A further ten interview sessions were held in New York so as to get an
insight on RoL programming at a strategic level. Twenty-six parallel interviews
were also conducted throughout Timor Leste, but are not drawn on here.
Rule of Law and Gender in times of Transition

B.

As a prelude, it is important to note that 'gender' is a highly fluid social construct, which does not relate to sex or biological differences between males and
females, but refers rather to socially ascribed roles and opportunities in any given
society.3 1 Conceptions of gender roles are malleable and change with location,
influences and time. Moreover, gender invariably intersects with other variables
The UN and Human Rights: Who Guards the Guardians57-58 (2011).
Important Concepts Underlying Gender Mainstreaming, UN Women, http://www.un.org/
womenwatch/osagi/pdf/factsheet2.pdf>(understanding the term gender is itself related to both males and
females, and the relationship between them, and necessitating representative discussions of RoL programming and gender justice).
30 HAZEL GLENN, MARTIN PARTINGTON & SALLY WHEELER, Law in the Real World: Improving Our
Understandingof How Law Works (Nov. 2006), https://www.ucl.ac.uk/judicial-institute/sites/judicial-institute/files/law in the real world-_improving-our understanding-of howlawworks.pdf.
31 Designing and Evaluating Land Tools with a Gender Perspective: A Training Package for Land
Professionals, (2011); https://unhabitat.org/sites/default/files/download-manager-files/Designing
;); Arati Rao,
%20and%2OEvaluating%2OLand%2OTools%20with%20a%20Gender%20Perspective.pdf
The Politics of Gender and Culture in International Human Rights Discourse', in WOMEN'S RIGHTS,
HUMAN RIGHTS: INTERNATIONAL FEMINIST PERSPECTIVES, 167, 167 (Julie Peters and Andrea Wolper
eds., 1995); VERDIRAME , supra note 28, at 3.
28 GUGLIELMO VERDIRAME,
29
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which can result in discriminatory practices, such as class, race, poverty, ethnicity and age. 3 2 Cultural norms and attitudes around gender affect the manner in
which women are bought into or marginalized from peace-building processes.
There is increasing recognition in the international sphere that mainstreaming
gender considerations into all aspects of RoL programming in conflict-affected
states is central to sustainable peace and security. These programming activities
are generally conducted via partnerships between international and domestic actors. 'Gender mainstreaming' in RoL programming includes ensuring both men
and women's participation across all aspects of the justice system. It entails examining roles of men and women in any given context and assessing why these
roles are defined as they are and how this impacts on societies' differential needs,
vulnerabilities, capabilities and access points. 33 Gender mainstreaming is a process rather than an end in itself.3 4 It necessitates addressing legal, political, economic and social injustices.
Rule of Law and Programming

C.

RoL reform programmes are fundamental to enhancing human security in the
aftermath of conflict. Indeed this process often commences even before the end
of conflict, and gender considerations need to be integrated even in this early
phase.3 5 Human security is centred on the human element, individual and collective, of security. The notion of 'human security' moves beyond traditional male
dominated perceptions of security, which focus on military intervention, protection of state sovereignty and immediate protection from physical violence, shifting the focus to good governance, human rights, individual empowerment, and
economic, political, social, ecological, and gender inequalities, which feed into
insecurity during conflict and transition. 36 It involves freedom from fear, want
and danger. For sustainable peace and security the rights of people need to be
protected and social justice assured.3 7 As Samuels notes, restoration of security
occurs in two, often simultaneous phases, the first relating to the immediate need
to restore some degree of law and order, and the second the longer term develop32 For a more extensive explanation of the terms 'gender', 'gender mainstreaming' and 'gender
equality', see, OSAGI Gender Mainstreaming - Concepts and definitions, http://www.un.org/
womenwatch/osagi/conceptsandefinitions.htm (last visited Oct 15, 2018).
33 Gender Approaches in Conflict and Post-Conflict Situations, 9 (UNDP, 2001), http://www.undp.
org/content/undp/en/homelibrarypage/womens-empowerment/gender-approaches-in-conflict-and-postconflict-situations-.html (last visited Oct 15, 2018).
34 Rekha Mehra and Geeta Rao Gupta, Gender Mainstreaming: Making It Happen (International
Centre for Research on Women, February 2006), <http://www.icrw.org/ publications/gender-mainstreaming-making-it-happen>.
35 SHEILA MEINTJEs, ANun
PILLAY & MEREDETH TURSHEN, THE AFTERMATH, WOMEN IN PosTCON?ICT TRANSFORMATION (2001).
36 RICHARD

STRICKLAND,

GENDER,

HUMAN

SECURITY,

TWEEN POLICY AND PRACcICE - PEACE AGREEMENTS

AND PEACEBUILDING:

FINDING

LINKS BE-

AS A MEANS FOR PROMOTING GENDER EQUALITY

OF WOMEN, U.N. Division for the Advancement of Women, EGM/
PEACE/2003/EP.9, 5 (2003), http://www.un.org/womenwatch/daw/egm/peace2003/reports/CASESTUDY.pdf; HUMAN SECURITY Now, Commission of Human Security, 4 (2003), http://www.un.org/
humansecurity/sites/www.un.org.humansecurity/files/chs-final-report-..english.pdf.
37 UNDP 1994 HUMAN DEVELOPMENT REPORT (UNDP, 2003).
AND ENSURING PARTICIPATION
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ment of state institutions capable of maintaining and further developing rule of
law in the state and guaranteeing human security. 3 8 Access to justice, in turn,
entails the 'ability of people to seek and obtain a remedy through formal or informal institutions of justice, and in conformity with human rights standards.' 39
Law is a social construct and a framework embodying power but that it can be
used as a tool for advancing certain norms and behaviors in society. There are
many criticisms of the RoL in feminist literature, given law's propensity to be
used as an instrument of oppression by elite actors with an interest in maintaining
power over those it oppresses. Some argue that RoL reinforces the divide between the public and private spheres, with the later sphere being the site of much
SGBV. 4 0 The problem is not with law itself, but rather with law that is made with
unequal participation of diverse actors in society, including women. More equitable participation should render the law a more just and effective framework from
within which to regulate societal relations. There are many instances where law
can and is used to undermine human rights, and reinforce inequalities in governance and certain sectors of societies' power over others. Moreover, it is often
underpinned by social, political, patriarchal, cultural and religious influences
which reinforce gender inequality. 4 1 Law is not divorced from political, social
and cultural belief structures in which gender inequality may be embedded. Nevertheless, law can constructively also be used to empower. 42 Law's transformative potential depends on many variables, but also who is bought into and
influences its construction and processes. This may include external actors, such
as the UN; the state's government or political elite; national actors and NGOs;
civil society and grassroots organizations; religious leaders; and customary or
traditional justice actors in plural legal contexts.
There is no universally accepted definition of the 'rule of law' ('RoL'). The
literature refers to both 'thin' and 'thick' conceptions of the rule of law. Thin
definitions of the rule of law generally refer to formal legal and procedural rules,
which often tend to be minimalist. Thick definitions of the rule of law go towards
the broader contours of justice and human rights, including gender justice. 4 3 Rule
of law is a system wherein each and every individual has access to a just and
equitable justice system, that is accountable, trustworthy, accessible, transparent,

38 SAMUELS, supra note 1 at 8.
39 Programmingfor Justice: Access for All, A Practitioner'sGuide to a Human Rights Based Approach to Access to Justice, (UNDP, 2005), https://www.un.org/ruleoflaw/blog/document/programming-

for-justice-access-for-all-a-practitioners-guide-to-a-human-rights-based-approach-to-access-to-justice/.
4 Grina, supra note 15 at 450; Lynne Henderson, Authoritarianismand the Rule of Law, 66 IND. L.
J. 379, 383 (1991).
41 Roisin Burke, Rule of Law Reform Initiatives: Impact on Gender Justice in Fragile, ConflictAffected States, BINGHAM CENTRE, FOR THE RULE OF LAw GLOBAL RULE OF LAw EXCHANGE PAPERS
(2016), www.ruleoflawexchange.org.
42 See, Nesiah, supra note 17.
43 U.N. Secretary General, The Rule of Law and Transitional Justice in Conflict and Post-Conflict
Societies: Report of the Secretary-General, U.N. Doc. S/2011/634 (Oct. 12, 2011), § 8.
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entails a culture of compliance with the law, and ensures human rights are complied with on an equal basis for all. 4
RoL programming in the past decades has taken a primarily technocratic and
state centric approach, concentrating on state institutions and formal legal system
institution-building, legal reform and training of legal personnel. This was often
to the neglect of other interrelated issues, such as the informal justice sector,
gender justice, and the private sphere.4 5 Moreover, it has been at times conducted
without full cognizance of domestic culture, religion, traditions, and gender dynamics in particular country contexts. The latter need to inform RoL programming from the early planning phases, otherwise programmes fail to address
broader realities of a state's regulatory system. However, RoL actors often enter
with Western type legal training and legal structures in mind. Their experience of
regulation often derives from these. Moreover, these actors are deployed with
increasingly complex mandates and restrictive timeframes for output implementation and must act with performance based budgets in mind. RoL programming
activities are generally inter-agency efforts, conducted by an array of UN agencies and other external actors. In utilizing a technocratic, top-down approach,
RoL programming has sometimes proven to have had limited effect, at least substantively, in environments where formal legal institutions and judicial reforms
do not necessarily reach the core of societal regulation. 46 Golub stresses the need
for the poor to be considered partners in the process of legal change, and that
they play a key role in setting priorities for legal reform. This Golub argues may
go beyond the boundaries of formal legal structures, and that law is just one
mechanism to achieve legal empowerment and change. 47
Wong argues, 'the weak association between rule of law and gender equality
results from dysfunctional legal institutions.' 4 8 She further notes that the impact
of rule of law on gender equality is largely dictated by how rule of law is defined
and that thin definitions are far less likely to achieve this end than think definitions of the rule law. Moreover, while law may potentially impact on gender
relations and social interactions a variety of other societal factors and institutions
also impact on these relations, and these may well have greater effect than the
law 4 9 , particular where justice systems are weak. Ni Aolain aptly notes:
What Western policy makers and political observers are overlooking in their
enthusiasm for the rule of law as a response to troubled transitions is that move44 Grina, supra note 15 at 438-439.

&

45 Ryan S. Lincoln, Recent Developments Rule of Law for Whom? Strengthening Rule of Law as a
Solution to Sexual Violence in the Democratic Republic of Congo, 26 BERKELEY J. OF GENDER L.
JUST.159, 160-161 (2011).
46 Stephen Golub, Beyond Rule of Law Orthodoxy: The Legal Empowerment Alternative. CARNEGIE
ENDOWMENT

FOR INTERNATIONAL

PEACE, https://carnegieendowment.org/2003/10/14/beyond-rule-of-

law-orthodoxy-legal-empowerment-alternative-pub-1367

(last visited Oct. 15, 2018).

47 Id. at 4.
48 Josephine Wong, Gender Inequality: The Interplay Between Rule of Law and Social Norms 181,
(CONsTITuiCAo, ECONOMIA E DESENVOLVLM17NTO: REVISTA DA ACADEMIA BRASILEIRA DE Dmwrro
CONSTITUCIONAI, 2010), http://www.abdconst.com.br/revista2/Gender.
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ment from a state of weak or absent rule of law to the achievement of the rule of
law involves far more than getting judges trained, putting modern police equipment in place, and re-printing and distributing legal texts. It is a transformative
process that changes how power is both exercised and distributed in a society and
thus a process inherently threatening to existing power holders. It also involves
basic changes in how citizens relate to state authority and also to each other.5 0
Transformation is made up of legal and political engagements between internal and external actors, all with different and often competing agendas.5 1 In plural legal contexts these inevitably will need to include customary and religious
justice sector actors.
The United Nations Entity for Gender Equality and the Empowerment of Women (UN Women) is the central body responsible for gender mainstreaming
across UN work, yet this is also the responsibility of all other UN entities. SC
Resolution 1889 requires that UN, and indeed other entities, in cooperation with
national partners, take into account women's empowerment in post-conflict
needs assessments and planning. 52 Moreover, it notes the need to track and monitor funding targeting such empowerment.5 3 Of course, actual RoL reform is the
role of the state's authorities and local actors. Nevertheless, the UN, and indeed
other bodies, are influential in this process in providing assistance in RoL reform
to local partners. Often the input of UN agencies will depend on their mandates.
Detailed programming documents are used. In these plans, it is now typical to. see
gender mainstreaming efforts and language integrated into programmes. UNDP
has adopted a country specific Gender Strategy for integrating gender considerations across programmes. 54 UNDP RoL programmes, are subject to sets of gender indicators and markers in design and output.5 5 In more recent years a Gender
Equality Certification Seal has been established to encourage UNDP country office performance in gender mainstreaming across all their programmes.5 6 That
stated, norm diffusion when it comes to gender justice in plural legal contexts is
not easily measurable in terms of outputs, which may to an extent contribute to
avoidance of more holistic engagements.
The UN is often one of the first actors to provide technical assistance to national governments on reforming their legal systems in conflict-affected states.
As such, it plays a role in encouraging the advancement of gender justice in
50 Fionnuala D. Ni Aolain & Michael Hamilton, Gender and the Rule of Law in Transitional Societies, 18 MIN. J.OF INT'L L. 380, 386, fn 27 (2009).

51

Id. at 398.

52 S.C. REs. 1889, UNSCOR, 6196TH MTG, U.N. Doc. S/RES/1889 (Oct. 5, 2009).
53 Id.

54 Id.; UNDP held a staff workshop titled 'Overcoming Resistance to Gender' in which a handbook
on mainstreaning gender in programming was presented. UNDP Somalia's Gender Equality and Women's Empowerment Strategy (2011-2015): Progress Report 2013, 8, http://www.undp.org/content/dam/
undp/documents/projects/SOM/00060507_Gender%20Strategy%20for%20Somalia%2OFinal.pdf.
55 A gender mainstreaming guide was produced by UNDP to guide programme design. Id; Somalia
Gender Progress Report, supra note 23.
56 Gender-mainstreamingMade Easy (UNDP, 2013), at iv, 16, http://www.undp.org/content/dam/
somalia/docs/ProjectDocuments/Womens-Empowerment/Gender%20Mainstreaming%2OMade%20
EasyHandbook%20for%20Programme%2OStaffl.pdf.
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transitional periods, in partnership with local actors and others. Assistance from
external actors, such as UNDP, tends to be in the form of funds, technical support
and capacity-building. Rule of law components and Gender Units have been
deployed across UN operations. Several UN entities have made use of gender
markers at least on a trial basis. Others have institutionalized their use in looking
at budget allocation. 57 The importance of financing gender sensitive rule of law
activities was highlighted by a number of interviewees. 5 8 Past evidence has
shown that only marginal financing is afforded to activities post-conflict aimed at
enhancing gender equality and women's empowerment. 59 In 2006, the UN established the Rule of Law Coordination and Resource Group which is supported by
the Rule of Law Unit, but RoL programming is cross-departmental and intersectoral as it is relevant to so many different areas.
Efforts to re-establish the rule of law often commence prior to a period where
a conflict can not necessarily be said to have ended. As noted by UN Women, 'it
is never too early in a transition context to prioritize women's empowerment and
gender equality.' 60 That stated, many scholars remain critical of an overly optimistic view of the law's capacity to alter gender relations. 6 1 As Ni Aoldin and
Hamilton observe, rule of law programming during transition involves frequent
legal and political engagements between state and international and other actors,
who often articulate a multitude of interests and are involved in their
prioritization.62
RoL programmes need to delve deeper into the gendered dynamics of power,
inequality, conflict and resultant violence. 6 3 As stated by Strickland, '[t]he interface of peace and gender relations is central to the holistic conceptualization of
peace incorporating aspects of economic and social justice, equality, and human
rights.' 64 As noted, women's experiences in the aftermath of conflict are not only
physical or related to sexual violence, but they are also structural, and failure to
address broader structural violence, will have serious impacts on livelihoods,
peace, security and development in the long run. Yet the focus of RoL programmes dealing with gender and women has traditionally been on SGBV. SGBV is
hugely problematic during conflict and its aftermath, and programming efforts
are focused on immediate violence and security problems. This is partially due to
57 Women's participation in peacebuilding - Report of the Secretary-General, U.N. SCOR, 65th sess,
U.N. Doc. A/65/354-S/2010/466 (7 September 2010), at 54; Women, Peace and Security Statistics:
Where We Stand and How to Move Forward, UN Women, Peace and Security Section, Fifth Global
Forum on Gender Statistics, November 2014, UNSTATS, at 6, http://unstats.un.org/unsd/gender/Mex
icoNov2014/Session%207%20UNW%20paper.pdf.
58 Interview, 2013-2015. On file with the author.
59 U.N. Secretary General, Women's participation in peacebuilding, supra note 57 at ¶34-36.
60 UN Women, Gender and Post-conflict Governance: Understanding the Challenges (October 2012)
2 http://www.unwomen.org/-/media/Headquarters/Media/Publications/en/05CGenderandPostConflict
Governance.pdf.
61 Ni Aolain and Hamilton, supra note 50 at 382.
62 Id. at 389.
63 STRICKLAND, supra note 36 at 4.

6 Id. at 9.
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the need to regain stability and order in the aftermath of conflict. However, sexual violence and impunity for such is often rooted in institutionalised and socialised structural violence and gender inequalities in the public and private
5
spheres. 6
D.

Norm Transfusion and Putting Rights in the Vernacular

In light of the above the author is therefore interested in the processes by
which transnational norms in relation to gender justice can influence RoL reform
in transitional contexts for more gender equitable outcomes. There are a number
of theories on this. From the perspective of politics and international relations,
Finnemore and Sikkink refer to the notion of 'strategic social construction',
wherein 'actors strategize rationally to reconfigure preferences, identities or social context'.66 In their view, what occurs is a normative lifecycle, where agreement must obtain a critical mass amongst stakeholders, reach a tipping point, and
then is adopted on scale, through norm internalization. 67 The connection between
international and domestic norms is central; many international norms begin as
domestic ones, and domestic norm adoption draws on the intemational. 68 Levitt
and Merry posit, that this often occurs through activities of 'norm entrepreneurs'
who initially 'frame' or name the norms. These norm will generally go through a
process of contestation. Various 'intermediaries' play a role in norm internalization and adaption at international and domestic levels. 69 These processes can
been seen in relation to gender justice and the WPS agenda, with the UN acting
as a platform for 'norm entrepreneurs' or women's right movements to garner
support. It acts as a supportive medium, amongst other actors, in working towards the internationalization of these norms at international and domestic levels.
Norm adaption results for a variety of reasons, including both internal and external pressures, morality, ideation, altruism and desires for legitimacy and good
reputation in domestic and international spheres.7 0
The Constitution provides an initial point from which women may claim their
rights, and it acts a spur for more positive gender equal and responsive legislative
reforms. It is therefore integral that gender considerations and women's human
rights protections are adequately integrated in Constitutional reforms post-conflict. 7 1 When it comes to broader legislative reforms, Grina suggests that international actors should provide transitional states with sample laws that promote
65 Mills, supra note 6, at 209; Hilary Charlesworth, What Are "Women's International Human
Rights"?, in HUMAN RIGHTS OF WOMEN: NATIONAL AND INTERNATIONAL PERSPECTIVES 65, 69 (Rebecca

Cook ed., 1994).
66 Martha Finnemore & Kathryn Sikkink, InternationalNorm Dynamics and Political Change, 52
INTERNATIONAL ORGANIZATION 887-917, 888 (1998).

67 Id. at 892.

68 Id. at 893.
69 Peggy Levitt & Sally Merry, Vernacularizationon the Ground: Local Uses of Global Women's
Rights in Peru, China, India and the United States, 9 GLOBAL NETWORKS 441-461 (2009); Finnemore
and Sikkink, supra note 67 at 897.
70 Finnemore and Sikkink, supra note 67 at 898.
71 UN Women, Gender and Post-conflict Governance, supra note 60 at 5.
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gender justice. She notes that gender neutral laws are often inadequate in achieving gender justice, particularly in areas subject to frequent gender discrimination
such as property rights and family law. 7 2 Such model laws are already available,
for instance, in the area of criminal law, through the Model Codes for Postconflict Criminal Justice.7 3 In practice in the programming context, external actors supporting governments in the process of legal system reform often draw on
the laws of other countries, civil or common law, depending on context. The
difficulty, however, is that framing the laws on the basis of laws existing in other
states is that it ignores the context these laws have to regulate. Practice shows
that those engaged in RoL reform activities should not attempt to conduct legal
transplants, given that such reforms do not survive in the long-run. This is because they do not adequately take into consideration domestic customs and plural
legal frameworks. 74 Law reforms must remain conscious of, and be tailored to,
the local context in which such laws must operate, particularly in plural legal
contexts. Changes to the legal system and laws must be done in cooperation with
local actors, with broad representative participation of local stakeholders, men
and women, and include the marginalised and poor.
Women's equal participation should be central to reform of the state. Legal
system reforms should have as a primary goal women's legal and de facto empowerment. This may require putting in place affirmative action measures to promote gender equality both in society and in the state's institutional and political
structures. In a recent UN study, women in post-conflict states attributed their
lack of faith in the justice sector to the lack of women's participation in justice
sector institutions.7 5 Account should be taken of different challenges faced by
both women and men in both urban and rural areas.7 6
While law may influence gender relations, a variety of other societal factors
and institutions also impact on this, particularly where the formal justice system
is weak. Reform of the formal legal system alone is inadequate in states with
plural legal systems, where customary and religious laws prevail. RoL programmes and activities need to factor this into account if gender justice is to be
advanced.
72 Grina, supra note 15 at 471; Joanne Conaghan, Reassessing the Feminist Theoretical Project in
Law, 27 JOURNAL OF LAW AND Socry 351, 351-385 (2000).
73 These were drawn up in the context of a project led by the United States Institute of Peace and the
Irish Centre for Human Rights, in collaboration with the UN Office of the High Commissioner for
Human Rights and the UN Office on Drugs and Crime. See, Model Codes for Post-Conflict Justice,
United State Institute for Peace, Model Codes for Post-Conflict Justice, https://www.usip.org/publications/model-codes-post-conflict-justice (last visited Oct. 15, 2018).
74 In the case of Timor Leste, until 2009 when the Penal Code was adopted, the country still relied on
Indonesian criminal laws ill-suited to the Timorese context. John C. Reitz, Export of the Rule of Law
Symposium: Export of the Rule of Law, 13 TRANSNAT'L L. & CONTEMP. PROBs. 429-486, 464 (2003);
Madhavi Sunder, Piercing the Veil, 112 YAlIn LAW JOURNAL 1399 (2003).
75 Women Count for Peace: The 2010 Open Day on Women, Peace and Security (UNIFEM, 2010),
16, http://www.unifem.org/materials/itemdetail672d.htmlProductlD=183; However, it cannot be assumed that women's mere presence in justice sector institutions will result in gender sensitivity. DoucLAS, supra note 32.
76 Burke, supra note 25 at 3.
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It must be emphasized that external actors cannot simply impose their will in
terms of advancing gender justice outcomes. RoL reform needs to come bottomup from the local population, and in practice from those in power. Without buyin from the local population, men and women, RoL reforms will have little impact in the long-run when external actors withdraw.7 7 Gina notes that, 'the goal
in a gender-mainstreamed rule of law initiative must be to understand the cultural
norms surrounding gender, decipher how those norms are infused into the legal
framework, and identify ways those norms can be adapted to promote gender
equality.' 7 8
Norms set out in the WPS agenda and those promoted in the RoL programming context are an exercise in transnational norm diffusion by an array of actors, national and international. In reality in the programming context,
international actors implement many of their RoL programmes and activities in
partnership with national governments, other national and international bodies,
NGOs, civil society organizations, grassroots women's and men's groups,
amongst other stakeholders (frequently on the same or related project). This is
evident in Somalia with respect to SGBV.
Merry and others have addressed the role of intermediaries in relation to what
they term the 'vernacularization' and translation of human rights norms to suit
local contexts and easier adaption to local traditions, value systems and ways of
life.79 How ideas are phrased or framed to both suit but also challenge local
contexts and perceptions is important if change is to occur. Similar dynamics
appear to be occurring in relation to RoL programming broadly, but also in the
specific context of advancing gender justice. Nevertheless, RoL programmes
often find it challenging to adapt to local cultures and religions, particularly when
it comes to dealing with issues of gender justice.8 0 But culture is something that
is dynamic and it changes across space and time.
Even where the law equally protects the rights of both men and women at a
national level if may be very difficult to apply at a localized level where tensions
with local practices and power structures exist. Stakeholders in the Somalia related interviews spoke of the population's alienation from the human rights and
gender equality discourses given the use of unfamiliar human rights or legal language, which is often not well understood or is considered a foreign import and
thus not legitimate."
Moreover, while laws may exist promoting equality, they may not always be
well understood or supported by those in the justice sector, whether formal or
informal, in the absence of sufficient training and norm socialization. A norm is
fully socialized wherein people adhered to it habitually. As stipulated by Risse
77

Grina, supra note 15 at 436.

78 Id. at 437.

79 Levitt and Merry, supra note 70 at 446-447.
80 Amir N. Licht, Chanan Goldschmidt & Shalom H. Schwartz, Culture rules: The foundations of the
rule of law and other norms of governance, 35 JOURNAL OF COMPARATIVE EcONOMics 659-688, 682

(2007).
81 Interviews, 2013-2015, on file with the author.
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and Sikkink, 'When we stop at a red traffic light, we usually do not question the
normative implications of the rule we are just following.' 82 This is because the
norm has been fully socialized and only a minority will breach it. NGOs, local
grassroots actors, amongst others play a useful role here in the translation of legal
norms to the local context or what Merry terms the vernacular. In defining
vernacularization, Merry stipulates that:
Vernacularizers convey ideas from one context to another, adapting and reframing them from the way they attach to a source context to one that resonates
with the new location. Vernacularizers are people in between, conversant with
both sides of the exchange but able to move across borders of ideas and
approaches. 8 3
Local actors are agents in this process and they impact on the degree to which
norms influence local practices. 84 They have a better understanding of local cultural and religious belief systems and are therefore better placed to push the process of norm adaption at the local level, including in rural areas. In promoting
norms they may need to be repackaged and the language of norms posed in terms
that resonate with local cultures and religions, and synergies drawn, where feasible.8 5 Training and norm socialization activities should be monitored and evaluated for impact, and so as to inform further RoL programming activities.
Societies need be prepared for changes in laws relating to gender justice and
gender relations, least this result in further violations of the rights of women and
girls. Many feminist scholars view culture and religion as unchangeable, and that
both are frequently used to oppose gender equality and justice in many spheres,
including legal, social, political and economic.8 6 RoL reform involves changes to
legal institutions in the context of broader reform of political and state institutions, which will inevitably involve power shifts. This necessitates bringing both
men and women on board if transformation is to occur. This might be done, for
instance, through gender training of men and women representing broad cross
sectors of society, media programmes, theatre, law enforcement personnel, judicial actors, civil servants, customary leaders and integrating it into school educational programmes. This should include training these personnel on international
human rights standards, while linking them to the local context. It ought to be
borne in mind that women themselves sometimes resist change, wherein pushes
for gender justice and equality can been perceived as undermining traditional
value systems, religious beliefs, identity erosion, and even a form of Western
imperialism. Indeed, this was very much the case with respect to the global wo82 Thomas Risse & Kathryn Sikkink, The Socialization of InternationalHuman Rights Norms into
Domestic Practices:Introduction, in THE POWER OF HUMAN RIGHTS: INTERNATIONAL NORMS AND DoMESTIC CHANGE, 17 (Thomas RISSE AND KATHRYN SIKKINK, ed., 1999).
83 Levitt and Merry, supra note 70 at 449.

84 Jacqui True & Michael Mintrom, TransnationalNetworks and Policy Diffusion: The Case of Gender Mainstreaming, 45 INT'L. STUD. Q. 27, 34 (2001).
85 Burke, supra note 25 at 3; UNDP, Breaking the Cycle of Domestic Violence in Timor-Leste:
Access to Justice Options, Barriers and Decision-making Processes in the Context of Legal Pluralism
(Justice System Programme, UNDP Timor Leste, 2013), xiv-xv.
86 Grina, supra note 15 at 451.
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men's suffrage movement, wherein women had to be convinced that voting rights
were in their interest.87
E.

Somalia Legal Pluralism and Context

Legal pluralism refers to situations wherein a number of legal systems, formal
and informal, exist within one state. Legal pluralism is a reality for many conflict-affected states. In locations such Somalia, informal justice systems, particularly customary, pre-existed the formal legal system, colonisation, and any legal
transplants that occurred. Moreover, these systems are often what remains intact
in regulating societies during conflict. They are often considered legitimate, understood and are integral to the lives of local populations, including females. 8 8
That stated, informal justice systems are often under or unregulated and may
violate the rights of marginalised groups, with respect to whom power differentials exist, including women, minorities, the young, weaker clans, 1IDPs and
others. However, in the aftermath of conflict the formal legal itself suffers from
these weaknesses, it is often not trusted, and/or may have been implicated in
rights abuses and used as an instrument of oppression.
Somalia has a complex, fragmented, plural legal system, rooted in years of
colonisation 89, war, power vacuums, culture and custom, and religion. The vast
majority of the population reside in rural areas, difficult to reach due to poor
infrastructure and, in significant portions of Somalia, security. Large portions of
Somalia's population are traditional nomadic, pastoralist and agro-pastoralist.9 0
Somalia is a patriarchal society. Its formal legal systems remain weak beyond the
main cities and even within them. The customary justice system or xeer is heavily relied upon by the local populations. Given the place of customary and religious justice systems in societal regulation they cannot be overlooked, irrespective
of the challenges they may pose, in RoL programming.
In the case in Somalia, conflict has resulted in an almost complete collapse of
the rule of law and formal governance structures. Human rights violations are
rampant, with a particular impact on women and other marginalized groups such
as IDPs. Land, displacement and poverty are central to the conflict, as is clan
warfare. Societal interactions are underpinned by clan dynamics, deeply embedded traditional structures and customs, and Shari'a law. Present day Somalia consists of eighteen regions, including the autonomous regions of Puntland,
Somaliland. Somaliland has declared independence from Somalia but this has yet
to be recognized by the international community. 9 1 Both Somaliland and Pun87 Finnemore and Sikkink, supra note 67 at 898-899.
88 LEILA CHIRAYATH, CAROLINE SAGE & MICHAEL WOOLCOCK,
FORM?: ENGAGING WITH THE PLURALITY OF JUSTICE SYSTEMS

CUSTOMARY LAW ANID POLICY RE1, 2 (2005), http://documents.worldbank.

org/curated/en/675681468178176738/Customary-law-and-policy-reform-engaging-with-the-plurality-ofjustice-systems (last visited Oct. 15, 2018).

89 Daniel Berkowitz, Katharina Pistor & Jean-Francois Richard, The Transplant Effect, 51 THE AM.
J. OF Comp. LAW 163-203, 165 (2003).
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tland are increasingly stable, but the security situation remains poor in the re92
mainder of Somalia, with Al Shabaab still maintaining a strong presence.
93
Poverty, famine and displacement remain widespread in many parts of Somalia.
The British established the Somaliland Protectorate in 1886, so many remnants
derived from the British common law remain in its formal legal system, which
operates alongside the customary system or xeer, and Shari'a law. Southern
Somalia was colonized by Italy from 1893, and the region adopted many laws
from the Italian civil law legal system. 94 The colonial administrations in Somaliland and Italian Somalia at the time, gave recognition to the application of
Shari'a law, in particular with regards to civil law matters, such as divorce and
inheritance. 95 Somaliland and Somalia were amalgamated in the 1960s. During
this period there were attempts to unify the various justice systems, but the result
96
was fragmentation and little legal coherence.
The Barre regime in the 60s and 70s also attempted to implement a number of
Socialist type reforms to the Somali system, amongst which was women's empowerment, and educational and economic advancement. 97 Possibly most controversial was a Family Law (1975) which many religious clerics amongst others
regarded as a subversion of Islamic values. 9 8 The regime also sought to take
powers away from the xeer and religious justice systems; do away with diya
paying and blood compensation; and to reorganise the traditional system of control over land. This resulted in societal revolt and ultimately the overthrow of the
Barre regime. 9 9 A resurgence of conservative Islamic norms or interpretations
thereof is attributed by some to influences on Somali migrant workers while having spent time working in the Gulf in the 70s. Many young, educated, Somalis
returned to serve as Imams in mosques throughout Somalia, and many of these,
and ulama (religious leaders) called for a return to more conservative Islamic
values and norms, such as the adoption of the hijab.'" Somalia's Transitional
Federal Government ('TFG') was agreed, following negotiations in Kenya in
92 After Years of Progress, A Deadly Setback in Somalia, Nw YORKER, Oct. 17, 2017, https://
www.newyorker.com/news/news-desk/after-years-of-progress-a-deadly-setback-in-somalia.
93 Somalia: Rights Priorities for New Government, HUMAN RIGHTS WATCH, May 2, 2017, https://

www.hrw.org/news/2017/05/02/somalia-rights-priorities-new-government.
94 ANDRE

LE

SAGE, STATELESS JUSTICE IN SOMALIA: FORMAL AND INFORMAL RULE OF LAW INITIA-

TIVEs 17 (2005), https://www.files.ethz.ch/isn/20303/Somalia-stateless-justice.pdf.

95 Le Sage, supra note 94.
96 Id. at 18.
97 Iman Abdulkadir Mohamed, Somali Women and the Socialist State, 4 JOURNAL OF GEORGETOWN
UNIVERSITY-QATAR

MIDDLE EASTERN STUDIES STUDENT AsSOCIATION, 31 March 2015, at 3.

98 Somaliland Family & Personal Law, SOMALILANDLAW.COM, http://www.somalilandlaw.com/fam

ily-personal_1aw.html (last visited Oct. 15, 2018); Abdurahman M. Abdullahi, (Baadiyow), Women,
Islamists and the Military Regime in Somalia, in PEACE AND MILK, DROUGHT AND WAR: SOMALI CULTURE, SOCIETY, AND PoU-rics ESSAYS TN HONOUR OF L.M. LEWIS 137, 152-154 (Markus Hoehne and

Virginia Luling eds., 2010).
99 Le Sage, supra note 94, at 20; Mohamed, supra note 97, at 6.
100 Academy for Peace and Development Hargeysa, Somaliland, Women's Rights in Islam and Somali
Culture, UNICEF, (Dec. 2002), at 1, 6.
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2004. The TFG was replaced by the Federal Government of Somalia ('FGS'),
and a new Provisional Constitution, on 20 August 2012.101
The various regions of today's Somalia maintain a complex plural legal system, consisting of xeer, a nascent formal legal system, and shari'a law, with
significant jurisdictional overlap and contradictions between these. 102 Structural
biases severely restrict women's access to justice in both the formal and informal
legal systems, which are underpinned by patriarchal value systems. Other forms
of justice mechanisms have also featured in Somalia, including community-based
vigilante groups, warlord administrations and private arbitration.1 03 In many parts
of Somalia, however, the formal legal system has only limited clout beyond the
main cities, and even within urban areas.
The traditional xeer system it often left to deal with economic, social and
cultural rights issues. Xeer is a polycentric, unwritten legal system, passed down
orally by clans through the past several centuries, based on decisions made by
consensus by male clan elders. Women have little to no role in this process.'
Somali society is organized and sub-divided along clan and sub-clan lines. A key
sub-unit is the diya paying/lineage group who undertake a form of collective
responsibility for wrongdoings of members of their groups, which traditionally
served regulatory, security and conflict-management functions in Somali society.' 0 5 Retribution or blood compensation (such as a retaliatory murder) is
avoided by payment of compensation to the diya group of the victim. Conceptions of justice in Somalia do not always align with Western perceptions of justice which tend to centre on the individual, whereas in Somalia justice revolves
around notions collective responsibility and maintaining societal harmony. The
first port of call for dispute resolution is often the family or clan. Where disputes
remain unresolved, they then go to the customary level. Compensation for a
crime, including violence against a female, will go to male members of the
group.106 Once women marry, their allegiance to origin clan and family versus
the husband's clan, is often considered in flux as they are not fully a part of the
07
new lineage or diya paying group as they retain ties also to their origin group.
A number of interviewees spoke at length about clan dynamics and how dominant clans have integrated into state and local power structures, both formal and
informal. 0 8
Xeer is a relatively flexible system, which varies in its application from one
area to the next. There are particular rules that regulate society under the xeer
system on water usage and access, pastoral lands, inheritance and family rights
101 Le Sage, supra note 94, at 24-25.
102 Somaliland Law: An Overview, SOMALILANDLAW.COM, http://www.somalilandlaw.com/introduc
tion to somaliland law.html.
103 Le Sage, supra note 94, at 49-51.
i04 Id. at 16.

105 Id.
106 Gender in Somalia Brief UNDP SOMALIA, at 1, 4.
107

Women's Rights in Islam and Somali Culture, supra note 100, at 5.

108 Interview with Somalia/Kenya, (Aug. 2014).
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and use of other natural resources. Often these systems favor males. Nevertheless, in rural areas in particular, but also urban areas, the xeer system if heavily
relied upon by the population, including during the Barre period. The xeer system
is overseen by elders, known as xeer begti.109 Xeer cases are usually held under a
tree, and are open to the public. Those negotiating and mediating between the
parties, need no legal or other official qualification, but are recognized by their
clans as being of high reputation and having the ability to speak on their behalf.
The process does present evidence and witnesses, and permits cross-examination.
The elders or xeer beegti sit separately from their clans to avoid bias. It is possible to appeal and in extreme cases go to higher levels in the clan structure, with
decisions first been made at lower levels, but again this is on a collective basis. 110
Women have no role as decision-makers or advocates in this process. Not only
are women marginalized in the xeer processes, other groups such as weaker clans
or minorities are also discriminated against, and do not wield equivalent negotiating powers. On occasion minority clan complainants may be represented or
'sponsored' by an elder from a majority clan but those in IDP communities will
be much less likely to have such ties."' Formal laws have little reach into IDP
camps, and the customary system is also weak in these areas. Women and children represent up to 80% of IDPs are often widowed. 1 1 2
Each region recognizes the supremacy of Shari'a law, which governs issues of
family law, inheritance and minor civil law disputes. Somalis are predominantly
Muslims, from the Shafi'i school of Sunni Islam. Shari'a is relied on heavily in
the xeer system, yet xeer also diverges at points based on clan traditions." 3 Religious leaders are invariably male and may apply more than one school of Islam,
with many not having been formally educated. 114 The application of Shari'a and
custom is largely ad hoc and dependent on the knowledge base of the decisionmaker. Somali laws otherwise draw largely on those existing pre-Barre but these
are gradually being redrafted, with those effecting immediate stability being
prioritized.' 1 5
The United Nations Operations in Somalia (UNOSOM I and H) and others,
made various attempts at RoL programming engagements in the early to mid1990s, with little avail. One of the problems with these initial engagements was
that they focused predominantly on reform of the formal legal system, largely
side-lining the broader plural legal context in which they had to operate.116
109 Le Sage, supra note 94, at 32-33.
110 Id. at 35-36.
1i1 Maria Vargas Simojoki, Evaluating the Effectiveness of Legal Empowerment Approaches to Cus-

tomary Law Reform in Somaliland and Puntland, UNDP SoMALu, 2010, at 1, 2-3.
112 See also Somalia's Gender Equality and Women's Empowerment Strategy (2011-2015): Progress
Report 2013, UNDP, at 1, 5.
113 Le Sage, supra note 94, at 16.
114 Mohamed Diriye Abdullahi, Culture and Customs of Somalia 59-41 (2001).
See generally, National Authorities, supra note 90, at 14.
Id. (For instance, in Somaliland, the UNDP Rule of Law and Security (ROLS) programme is
engaged in training of legal personnel on legal analysis, trial practice and evidence standards. ROLS is
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Gender justice in itself is contentious in Somalia. It is notable across Somalia,
that gender justice was a point of contention during the Barre regime, and that it
was a contributory factor in its overthrow, with some seeing aspects of a the 1975
Family Law as contrary to Islamic and traditional belief systems. So how does
one bring local stakeholders on board and how might this manifest in local
processes of contestation and negotiation? Somalia today ranks one of the most
unequal countries in the world on the Gender Inequality Index for Somalia, being
a mere 0.776, with 1 representing complete inequality." 7 Early marriages, infibulations (a severe form of female genital mutilation ('FGM')), rape and other
forms of abuse against women are still commonplace. Gender and access to justice intersects with clan affiliation and likely geographic belonging. As noted,
those from minority clans, which weld less power in customary justice processes,
are vulnerable to greater injustices. This is also true of IDP communities, who are
particularly vulnerable to rights abuses.
Somali women and men often indicate a preference for the customary justice
system. The xeer system is seen as both authoritative and legitimate by the Somali people. The formal legal system, in contrast, for many is a more alien construct, brought in from the outside, and predicated on years of conflict, upheaval,
and colonization. However, the xeer system is dominated by male elders. Women's and children's voices are often marginalized. Women are represented in
the process by males from their clans. In turn, under Shari'a principles in
Somalia, it takes two women to provide testimony. Women's participation as
legal professionals and judges is to a large extent an alien concept divorced from
tradition and customary practice which is ingrained in Somali society.
In Somalia, particularly in rural areas, there continues to be poor awareness by
women and children, and indeed men, of the rights afforded to them by law, or of
the formal legal system. The customary and religious justice systems are what are
primarily or at least significantly used by the population. Disregarding customary
justice may well effect a woman's security within and connection with her community. For women and girls, there are many socio-economic risks with taking a
claim out of the customary system and to a formal legal system which all too
often is sub-optimal in guaranteeing enforcement of rights, particularly in areas
of the country where its control is very weak. This means that even were a court
decides a case in favour of a woman, there may be very limited ability to enforce
that decision.
i.

Entry Point: Sexual and Gender-based Violence GBV

SGBV is a significant RoL problem in Somalia. According to UNDP Somalia,
7,293 incidents of Gender-based Violence were report in 2016 alone, with the
incidence likely being much higher given an overall lack of reporting. 99% of the
incidents reported involved violence against women, with 73% involving female
financially supporting harmonization of the secular legal code; it is developing legal clinics; and supporting lawyers associations, amongst other activities.)
117 Gender in Somalia Brief, supra note 106, at 2.

Volume 16, Issue 2

Loyola University Chicago International Law Review

197

Somalia and Legal Pluralism
IDPs."i 8 98% of little girls (7 to I 1yrs old) as of 2016 are reported to undergo
FGM."1 9 UNFPA and UNDP, and others, have ran several RoL initiatives aimed
at strengthening the response and sensitivity of justice sector personnel to
SGBV.120 To a more limited extent there have efforts to engage in community
and customary elder awareness raising.121 In partnership with government improved SGBV reporting mechanisms have been established, there are police officers specifically trained to deal with SGBV in some locations, and case
management systems have been established.1 2 2 A key initiative, supported by the
UN, has been the establishment of mobile courts within the formal legal system
aimed at bringing justice closer to rural communities, but also to promote better
understanding of the formal legal system. 123 Actors such as the UN, provided
technical assistance in the redevelopment of Somalia's National Gender
Policy. 124
RoL programming actors have established in partnership with local actors a
few 'one stop' centres across Somalia, to provide victims of SGBV with medical,
psychological and legal supports. There is little access to safe houses however,
particularly given security and threats to providers of these services. One such
Centre is located at Hargeisa Group Hospital in Somaliland. In South Central,
they are ran by SWDV, the Elman Centre and SSWC. 1 2 5 Numerous NGOs are
involved in providing other supports to victims, including assistance in navigating the formal and informal legal systems. During 2016 UNDP supported legal
aid services for approximately 7,180 persons, 4,982 of whom were men. This
included, 149 cases of SGBV.1 2 6 In Puntland, an SGBV referral pathway was
established in 2013 to link UNDP and UNFPA programmes to a network of
NGOs and civil society organizations in order to better connect survivors of
SGBV with police and health services. 127 Partnerships with civil society or118 Gender Equality Progress Report, UNDP, 2016, at 1, 5 (1,700 cases of sexual violence were
documented by the UN in IDP camps around Mogadishu between January and November 2012
alone. .);. .) Legal Aid Providers Supporting Gender Based Violence Survivors in Somalia, LEGAL AcTION WORLDWIDE, October 2014, at 1, 32.
119 Gender Equality Progress Report, supra note 118, at 5.
120 See, e.g., UK's National Action Plan on Women, Peace, and Security 2014-2017, FOREIGN AND
COMMONWEALTH OFFICE, at 1, 19.

121 Skype Interviews New York, Kenya (2013-2014); See also UNDP Somalia's Gender Equality and
Women's Empowerment Strategy (2011-2015): Progress Report 2013, supra note 112.
122 Skype Interviews with New York, Kenya (2013-2014).; See also Id.
123 Burke, supra note 24, at 6, 9.
124 Skype Interviews with New York, Kenya (2013-2014); See also UNDP Somalia's Gender Equality
and Women's Empowerment Strategy (2011-2015): Progress Report 2013, supra note 112.
125 Legal Aid Providers Supporting Gender Based Violence Survivors in Somalia, supra note 118 at
41; Burke, supra note 24.
126 UNDP, Global Programme on Strengthening the Rule of Law and Human Rights for Sustaining
Peace and Fostering Development, 2016 Annual Report, 104, http://www.undp.org/content/undp/en/
homellibrarypage/democratic-governance/access-to-justiceandruleoflaw/rule-of-law-annual-report2016.html?
127 See UNDP Somalia's Gender Equality and Women's Empowerment Strategy (2011-2015): Progress Report 2013, supra note 112.
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ganisations and NGOs have proven key to the delivery of RoL programmes
aimed at addressing SGBV.
However, reporting SGBV is highly stigmatized and actual prosecution rates
remain dismally low, adding to a lack of incentive to report in the first instance.1 2 8 In Hargeisa, Somaliland, there has been in an increase in the number of
rape cases reported. 21 men were convicted of gang raping two women in
Hargeisa in 2013, and 20 were sentenced to 10 years in jail, and one to five
years.1 29 In Somaliland, 326 SGBV survivors were provided with assistance by
'Baahikoob', the sexual assault referral centre. 171 SGBV cases went to Court in
2013, with 54 successful prosecutions, and others pending.1 30 In South Central, 2
of 1,600 rape allegations made in 2013 resulted in convictions, highlighting inadequacies in overt focus on formal legal system reform alone. There remain serious weaknesses in terms of forensics, capacity to maintain evidence, inadequate
training of justice sector personnel, threats to those providing legal aid, lack of
safe housing, and interference by clans, religious and customary authorities. 13
Claims going to the formal legal system are often diverted back to the informal or
customary systems by the courts and the police, irrespective of legislation providing otherwise. This is seen in cases of SGBV. 132 Moreover, there is a lack of safe
houses as security cannot be guaranteed.' 33 This means that those reporting
SGBV may have nowhere to go. Understanding the environment and social context are very important to RoL programing approaches and advocacy for use of
formal and informal justice mechanisms must be done with this in mind, least it
do more harm than good for victims.
Cases of SGBV still remain predominantly within the xeer system. Female
victims are represented by males.1 34 In Somalia, there is certain tolerance in society of domestic violence so long as it does not cause unrest in the community,
beyond that relationship.1 3 5 Indeed, domestic violence is not explicitly dealt with
by the outdated Somali Penal Code.1 3 6 Female victims of rape can be forced to
marry their attacker, so that a dowry is paid and harmony restored between clans,
thereby avoiding further violence. Under to the xeer system your worth as a woman, and the resultant compensation owed to your clan is dependent on your
128 UNDP, Legal Aid Providers Supporting Gender Based Violence Survivors in Somalia: Report and
Recommendations, supra note 119 at 30.
129 UNDP Somalia's Gender Equality and Women's Empowerment Strategy (2011-2015): Progress
Report 2013, supra note 112, at 3.
130 Id. at 4.

131 Id.; Legal Aid Providers Supporting Gender Based Violence Survivors in Somalia: Report and
Recommendations, supra note 118 at 30; Burke, supra note 24.
132 Interviews on will with the author. (2013-2015)
133 'Engaging communities in promoting women's rights, security and peace in South Central
Somalia' (Seminar, CISP and International Alert, Oct. 30, 2015)
134 Maria Tungaraza, Women's Human Rights in Somaliland, NAGAAD (2010), http://
www.progressio.org.uk/sites/default/files/Womens-human-rights-in-Somaliland.pdf.
135 LE SAGE, supra note 94, at 38.

136 See Penal Code, Legislative Decree No. 5 (Dec. 16, 1962), <http://www.somalilandlaw.com/
PenalCode English.pdf>.
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status. Status depends on whether you have children, with male children worth
more than female; and whether you are a virgin, and unmarried. In the later
scenario marriage may be enforced and a dowry paid to the clan, exposing the
victim to further abuse. Rape is conceived as an honour crime 37 and marriage is
perceived as a mechanism for reducing societal shame. There is no individual
punishment of the perpetrator per se. While this may enable clan reconciliation it
clearly violates human rights, and exposes the victim to further violence. Moreover, it violates prohibitions on forced marriage. 3 8
UNDP, Legal Action Worldwide ('LAW'), UNFPA and UNHCR have also
focused programming efforts on the provision of technical support to government
in drafting the Sexual Offences Bill in Somaliland, Puntland and South Central. 139 The Puntland Sexual Offences Act (2015) was passed into law in Puntland in August 2016.140 In Somaliland the Sexual Offences Bill was passed in
January 2018.141 Jubaland also has a draft Sexual Offences Bill. LAW, UNFPA,
external experts and the Ministries had a significant role in assisting with the
drafting process, which was led by Somali legislative drafters. The drafting process drew on extensive consultations with civil society, religious leaders, law
enforcement, and customary elders, in the various states. 142 The Federal Government of Somalia's Sexual Offences Bill was only passed in May 2018, but it is
viewed favorably by experts in terms of its comprehensiveness, including provisions regarding protection of survivors of SGBV such as trafficking victims. It
also contains broadly progressive definition of situations involving military presence and coercive circumstances. 1 4 3 That stated, the legislation gives deference
to Shari'a should contradictions arise between the two, thus limiting the potential
effectiveness of the legislation in areas such as domestic violence. There are also
137 See further Somalia, Events of 2017, HUMAN RIGHTS WATCH, <https://www.hrw.org/world-report/
2018/country-chapters/somalia?>.
138 LE SAGE, supra note 94, at 38.

139 See further Sexual Offences Bill, LEGAL AcTION WORLDWIDE, http://www.legalactionworldwide.
org/somalia-2/sexual-offences-bill/ (last visited Oct. 15, 2018) (at a Federal level the drafting process was
led by the Ministry of Women and Human Rights Development).
140 UNDP, Gender Equality Progress Report, supra note 118, at 4.

141 Legal Action Worldwide, LAW Welcomes the Passageof the Sexual Offences Bill by the Somaliland House of Elders Calling It "An EssentialStep in Providing Justice For Victims of Sexual Violence",
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lence in Somalia, and critique of the sexual offences laws see further: McMaines, Translating Feminist
Norms and Strategies Through Sexual and Gender-based Violence Programmingin Somalia:An Explorative Approach to UnderstandingNorm Internalization,No. 9 NORWEGIAN CENTRE FOR HUMAN RIGHTS:
OCCASIONAL PAPER SERIES (2017).

142 McMaines, supra note 141, at 35-37.
143 Id.; Antonia Mulvey, By balancing Sharia Law and the New Sexual Offences Bill, Somalia is
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weaknesses in the legislation in relation to child marriages and therein sexual
relations with a child, and rape within marriage.144
Implementation of the Puntland Sexual Offences Act (2015) has been poor,
with rape allegations still not being dealt with adequately, if at all. Other cases
have been diverted under clan pressures from the formal legal system to the
Shari'a courts or xeer system. In some reported decisions of the Shari'a courts
dealing with rape claims, the courts appear to have dealt with the allegations far
more robustly than the xeer system. However, there is little consistency in approaches and expected outcomes for would-be perpetrators.1 4 5 Puntland government officials and civil society led by the Talawadaag Women Movement,
Maatokaal one stop centre, the UNFPA one stop centre, members of the medical
profession, amongst others on 25 January 2017, organized a high-level forum
advocating for intensified efforts from law enforcement in Puntland to implement
the Puntland Sexual Offences Act.1 46 There have also been discussions with religious leaders, government, experts and communities on how best to achieve
implementation of the legislation led by the Ministry of Justice, Religious Affairs
and Rehabilitation. 147 Political instability has been a problem in terms of pushing
gender programmes in Puntland in recent years, which, according to a recent
UNDP report, local government often does not view as a priority, and where
resistance to the introduction of gender policy was vocalized by religious leaders
in Cabinet.1 48
Under the Somaliland National Justice Reform Strategy and Action Plan
(under UNDP's Rule of Law and Security programme) there have been efforts to
increase the number of women in the legal profession, including through university scholarships. 1 4 9 There are now a small number of women working as prosecutors and Attorney Generals. 1 5 0 Women, with the support and training of UNDP
are also being integrated into the civilian police in Somaliland to enable more
gender responsive, and SGBV sensitized, policing.' 5 ' UNDP has been supporting
the Somaliland Women's Network ('NAGAAD') in improving capacity of
paralegals and gender sensitization amongst service providers and NGOs, in addition to the establishment of a Judicial Monitoring Tool to monitor SGBV cases.
Advancements are not as evident in other regions of Somali. Notably, however, a
McMaines, supra note 141, at 35-37.
Human Rights Watch, Country Somalia, https://www.hrw.org/world-report/2018/country-chapters/
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SGBV Unit has been established with the Puntland Police Criminal Investigation
Department. 1 5 2
The above efforts, according to some interviewees, are driving subtle shifts in
access to the formal justice for women, making it more approachable. 153 That
stated, it this has had little impact with respect to the informal justice system
where the majority of disputes are resolved and primarily by males whose respective bargaining power is also clan based. Moreover, as already stressed, rights
protection of women and girls, and indeed men, in the Somali customary system
is not only influenced by gender but intersects with clan affiliations and related
power structures in Somali society. Women and girls from minority clans and in
IDPs camps are particularly vulnerable to a lack of access to justice, be it for
SGBV or otherwise. Therefore broader strategies for a more holistic engagement
with the plural legal system need to be focused on and devised.
Partnership dynamics across actors are key to RoL programming efforts. Support for one-stop centres and SGBV referral networks enhance SGBV survivors
access to the justice system but also, more holistically, other psycho-social and
medical supports. Livelihood supports also need to be built into programmes.
Access to courts without these supports is unlikely to be attractive to SGBV
survivors who have the possibility of losing access to livelihood supports for
their families and themselves, and even access to their children. Local partners,
with the support of actors such as the UN, are key to the delivery of SGBV
services, particularly in volatile environments where accessing the justice system
or medical care is risky for SBGV survivors and service provides alike. Locals
have greater cultural and linguistic awareness. They may therefore be more approachable, linguistically accessible 54 , and discretely accessed.
There is a need for gender sensitization training for all actors within the formal
and informal justice systems likely to have interactions with those affected by
sexual and domestic violence, or other forms of SGBV. Terminology used in
legislation but also through training, media, capacity-building and other outlets
needs to be cognizant of delinking sexual violence from morality and categorise
the offence simply as a violent crime. This should be done to start to address
societal attitudes around sexual violence, which often result in the victim being
stigmatized and shun from societies, rather than the perpetrators.
Disregarding customary justice may well effect a woman's security within and
connection with her community. For women and girls, there are many socioeconomic risks with taking a claim out of the customary system and to a formal
legal system which all too often is sub-optimal in guaranteeing enforcement of
rights, particularly in areas of the country where its control is very weak. This
means that even were women have a judgment go in their favour the formal
system may lack the ability to enforce it. Moreover, where a female makes a
complaint of having been raped, she runs the risk of being prosecuted for extra
martial sex. There is also a strong possibility of backlash, including divorce,
Id.
153 Interviews with New York, Kenya and via Skype, on file with the author (2013, 2014).
152

154

202

Wojkowska, supra note 26, at 16.

Loyola University Chicago International Law Review

Volume 16, Issue 2

Somalia and Legal Pluralism
where a woman takes her husband to court for domestic abuse. Addressing
SGBV requires a holistic and bottom-up approach, engaging a broad spectrum of
local stakeholders, in order to locate entry points and local leadership.
III.

Custom, Harmonization and Engagement: Legal Pluralism

There is a clear need to re-conceptualize our understanding of what constitutes
justice systems in the first instance so as to provide more appropriate RoL programming supports in conflict-affected states. Focus on formal legal structures
alone is not an effective approach in the reality of complex plural legal systems,
with multi-layered cultural, clan and elite power dynamics. Throughout Somalia
there are serious limitations on the state's ability to provide justice, particular
beyond the capitals. RoL programme plans need to examine the power and regulatory regimes actually in place and have regard to what customary, religious and
other informal systems are actually operative, particularly in areas substantively
beyond the reach of the state.
As described, in the various regions of Somalia there are complex and multilayered webs of regulatory institutions. The state is structured on legal pluralism,
and power structures and norms are diffuse. International or external actors are
not always well placed to engage in legal institution-building in these environments, and this is something that is still in the early stages of being acknowledged. With respect to Somalia, some interviewees spoke about infiltration of the
clan system into formal government power structures and their interference with
the formal justice system from the level of the police to the courts. Respective
loyalties too often are linked to clan affiliations and dynamics rather than with
the state. One interviewee observed at length that one must start by looking at
clan dynamics which infiltrate governance structures in Somalia. Only then, with
this understanding, can you begin to start looking at RoL reform and gender
justice.155 When addressing interference with cases by clans, one needs to reflect
on local perceptions of justice and how this is negotiated, which traditionally did
not just involve individuals but rather was for and on behalf on clans, which
individuals view largely as an integrated whole.
Moreover, Somalia's history, akin to that of many states, of colonization and
oppressive governments has led to little trust in the formal legal system by the
people, many of whom view it as a form of Western interventionism and a system of oppression. There is a strong risk for RoL reform programmes to be
viewed with superstition and be met with reluctance of society to engage with
these processes. Additionally, the existence of multiple justice systems can also
result in forum shopping, something which may prove easier for those who exercise greater power, which will rarely be women, children, minorities, IDPs or
other marginalised groups.
Nevertheless, the reality for Somalia is that the formal legal systems are weak
and mistrusted. In these contexts focus on formal systems alone will not improve
access to justice and rights protection were they remain suboptimal and have
155 Interview by Author with ex senior official, Somalia, Kenya (August 2014).
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little rural reach. RoL programmes need to engage with regulatory systems that
actually exist and function, even if seriously flawed. Only then can you begin to
address these flaws and attempt to find spaces for women's voices within these
processes. Moreover, there are certain strengths in traditional and religious legal
systems that might be drawn on to support the rights of women and girls. These
might be identified with the participation of local actors, including women whose
rights are in question. For instance, there is greater protection for females in
terms of inheritance rights under Shari'a than may be recognised under customary norms. Training needs to be provided to customary actors on gender justice
and related formal laws. There is some but far from adequate recognition of the
need for these engagements.15 6 Nevertheless, there have been several initiatives
throughout Somalia to engage customary justice actors or clan elders, in efforts
to push for the advancement of gender justice and gender sensitization in the
informal justice system. These have already engaged some support of customary
leaders in addressing SGBV, which we will address presently. It is clear that
addressing SGBV in RoL programmes requires a whole of system and society
approach so that normative adaption can occur. A more gender equitable justice
system requires buy-in from customary and religious leaders.
A.

Harmonization

Principles embedded within customary justice systems are not always human
rights compliant. That stipulated, in certain areas it may be feasible to work with
informal justice structures to ensure better human rights compliance, including
with regards to gender justice. These engagements may also allow for the development of better oversight mechanisms, accountability and participation of actors
within these systems. Moreover, failing to engage with customary and religious
legal systems will not necessarily make their use less prevalent nor will it address
any weaknesses in their compliance with human rights standards on any logical
level, including with respect to gender justice. A number of interviewees pointed
to the potential of Shari'a to be drawn on to challenge practices and norms that
allow for forced marriage, dis-inheritance, and other violations of women's
rights, where these and other customary practices also contravene principles of
Islamic law. In essence, this is a process of negotiation and norm translation by
local actors.
Customary justice resonates with cultural belief systems, perceptions of justice, and notions of community reconciliation aimed at restoring social balance
and harmony. A number of interviewees noted that one of the attributes of customary justice systems is that they are malleable and therefore flexible.This may
leave greater space for norms to enter the domestic normative framework, rather
than solidifying practices in legal codes. Moreover, there is no single set of customary practices and norms in Somalia, which to a large extent makes it very
difficult to codify. 1 5 7 Others argue that codification and training customary actors
156 U.N. Security Council, Report of the Secretary-Generalon the Rule of Law and TransitionalJustice in Conflict and Post-Conflict Societies, U.N. Doc. S/2004/616 (2004).
157 Interviews in Somalia/Kenya (August 2014).
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to apply state law through adopting a top-down approach will not be effective
and sustainable, as they do not sufficiently account for deeply entrenched customary norms and practices nor enable them to operate. Legal empowerment
comes from the bottom-up 5 8 and it necessitates a rights based approach, including both duty bearers and rights holders at a national level to pursue legal reform.' 5 9 That stated, no interviewee, international or local, contended that
codification of xeer or adat is the way forward, not least because its principles
diverge in harmonizing the system. Moreover, codification detracts from the fluidity of customary justice systems and their ability to alter with time and developments in society. This includes ability to incorporate human rights norms and
avoid entrenchment of power.
Consideration needs to be given to the possible division of jurisdiction between the formal and informal legal systems. Some argue for a limited incorporation model that allows for lower level disputes to be resolved by the informal
justice system, but with an integrated appeals process to the formal. 1 6 0 Of course,
this would require extensive consultations with stakeholders in light of particular
plural contexts. It may also permit the development of mechanisms of monitoring
for human rights compliance, and encourage more equitable levels of societal
representation. Informal justice systems should also be encouraged to create written records or their decisions and reasons behind them on a less formal basis than
the formal legal system, cognizant of frequent educational, literacy and resource
limitations at these local levels. RoL programmes should provide trainings in this
regard, along with training of formal laws. Codes of Ethics might also be
adopted, and internal self-assessment processes.
Its notable that a National Declaration by the customary elders in Somaliland,
discussed below, committed to individual responsibility for rape and murder and
that these crimes be dealt with by the formal legal system.' 6 ' There are certain
types of cases that should be taken out of the informal system to be dealt with by
the formal, including those which are particularly serious in nature, and in which
lack of imprisonment could place the victim and society at serious risk. These
include serious assaults, murder and sexual violence. Moreover, one needs to
reflect on the enforcement reach of the informal justice systems, which is often
localised.
B.

Some Initial Engagements

There have been a number of RoL programmes ran through internal and external partnerships, aimed at engaging with the customary justice sector to initiate a
programme of reform, with a view to increased human rights compliance of the
customary justice systems in Somalia. This includes efforts to find parallel lan158
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guage on gender justice and rights issues cognizant with traditional belief systems, in essence vernacularizing these norms. 162
A series of regional conferences, with the participation of those operating in
the xeer system, were held from 2003 to 2006 to discuss how to reform aspects of
xeer that are not compliant with Shari'a and human rights norms.1 6 3 The Danish
Refugee Council ('DRC'), UNDP and UNHCR assisted with the organization of
a Somaliland national conference in 200616, in which a National Declaration
was passed by the Elders, aimed at reforming the xeer system for improved compliance with human rights and Shari'a. The dialogue in part focused on treatment
of women and minorities; problematic aspects of diya payments and punishment
of the diya groups collectively; and property, amongst other salient issues. A
similar process has since been carried out in Puntland and a Declaration was
adopted in 2009.165 The National Declaration and the process by which the Declaration was achieved is an example of a bottom-up initiative that commenced
initially in Somaliland, at the instigation of a number of traditional leaders acting
as change agents in translating human rights norms in a manner accessible to the
local context. Nevertheless, this norm adoption process often morphs the norm
resulting in something that looks somewhat different, so suit the local context.
One interviewee indicated disquiet with the process, suggesting that the exercise
was mere lip service to gender justice.1 6 6
The role of civil society actors, in particular women's groups, in pushing for
advancement of gender justice and women's participation in the political and
justice spheres has been, and continues to be, of pivotal importance throughout
Somalia. 167 Somali women are best placed to drive dialogue and change strategies, while navigating Somalia's cultural and religious intricacies where given
the capacity and space to do so. 1 6 8 The UN has engaged in efforts to start empowering and integrating Somali women into the justice and political sectors,
including through capacity-building. That stated, Somali women have an uphill
battle in having their voice heard and acted uponin RoL reform, particularly in
the informal system.
162 UNDP, Breaking the Cycle of Domestic Violence in Timor-Leste: Access to Justice Options, Barri-

ers and Decision-making Processes in the Context of Legal Pluralism, supra note 85, at xiv-xv.
163 Ahmed A. Omar Dharbaxo & Joakim Gundel, The predicament of the 'Oday'*: The role of traditional structures in security, rights, law and development in Somalia Final Report Somali counterpart
(Danish Refugee Council & Novib/Oxfam, November 2006) 20-21, http://www.logcluster.org/sites/de
fault/files/documents/GundelThe%2520role%2520of%2520traditional%2520structures.pdf.

164 See Tanja Chopra & Deborah Isser, Women's Access to Justice, Legal Pluralism and Fragile
States, Peter Albrecht et al. (eds.) PERSPECTIVES ON INVOLVING NON-STATE AND CUSTOMARY ACTORS IN
JUSTICE AND SECURITY REFORM (DIIS, 2011); Simojoki, supra note 111, at 4-5.

165 Simojoki, supra note 111, at 4.
166 Interviews supra note 157.
167 See NAGAAD, http://www.nagaad.org/ (last visited Oct. 15, 2018); Somalia's Gender Equality and
Women's Empowerment Strategy (2011-2015): PROGRESS REPORT 2013, UNDP, supra note 112, at
16-17.
168 Andra Nahal Behrouz, Women's Rebellion: Towards a New Understandingof Domestic Violence
in Islamic Law, 5 UCLA JOURNAL OF ISLAMIC AND NEAR EASTERN LAW 153, 164 (2007).
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C.

Concluding Observations and Recommendations

What can be stated is that RoL programme engagements are highly context
specific and while some strategies may exist, there are no templates. Plural legal
systems take on varied forms across countries and states, and are very much
integrated with custom, culture and religion. The local customary justice system
in many parts of Somalia is what exists in maintaining some form of security and
rule of law in fragile environments. To dismantle or ignore these structures in
RoL programming efforts therefore may put people and stability at further risk.
Rights concepts and justice systems need to come from the bottom-up. Norms
and systems need to be seen as legitimate by local actors, particularly those rights
bearers they aim to assist. Norm socialization is a gradual process and will have
different methods and manifestations depending on the local context. That stated,
there is a need for participatory approaches in developing and defining the justice
system in terms of advancing gender justice, if change is to occur.
D.

Challenges

Of course, there remain numerous barriers and challenges for RoL attempting
to advance gender justice in transitional states. Programming efforts are limited
by funding, mandates, cross-departmental and inter-sectoral dynamics, security,
access and local buy-in. There will always be those who oppose change, particularly when they stand to lose power or resources in changing the status quo.
Social perceptions of gender often may result in even the most artfully worded
laws not being enforced by beautifully crafted formal justice institutions. This
needs to be addressed not only throughout the legal system, but through education programmes for society more generally so as to promote adherence to and
respect for the law.
Security in accessing the justice system in the first instance is difficult for
many in conflict-affected states, particularly for women. Travel exposes them to
further risks of violence. They also often lack resources, including finances, and
are susceptible to backlash from husbands, family members and their communities. This needs to be factored in RoL reform strategies.
Perceptions of gender justice and navigating the spaces between culture, religion and gender in any given context, requires working with local experts operating in this space to try to identify roots of gender inequalities and appropriate
entry points to start addressing gender justice issues. Engagements with customary and religious justice sector actors, irrespective of their flaws, cannot be
avoided. It ought to be borne in mind that formal legal systems and their institutions also have endemic weakness and a history of non-compliance with international human rights norms, including with respect to gender justice issues.
However, some of these engagements will likely challenge Western perceptions
in allowing indigenous discourses to also enter this space. This is partly given
that indigenous, traditional and non-Western communities perceive rights as being linked to the collective as oppose to the individual. There is a tendency in the
human rights discourse, including in relation to gender justice, to assume that the
collective interest is antithesis to that of the individual. Of course, there will
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always risks of dilution or transformation of values. However, it is pertinent that
gender justice is framed in a manner which is cognizant of and conversant with
the local context and culture. This framing needs to come from local women and
men, while bearing in mind that spaces need to be made for women's voices to
be heard, given that they can also often be marginalised or silenced in communities and informal justice mechanisms, which are traditionally patriarchal.
E.
i.

Outlets
Customary and religious systems

There is a need to find points in culture and religion that align with similar
value systems as those pushed for in the WPS agenda and RoL reform as it
relates to gender justice. 169 There is a need to encourage men's participation as
allies. Putting gender in a box, like a present wrapped just for women, will not
result in attitudinal and behavioural changes. 170 Push for change has to come
from men and women coming from states where RoL programmes are being
implemented. This means that conceptions of gender justice and equality as articulated by even local women, may not necessarily align with Western conceptions of the same. Moreover, given the prominence of these customary regulatory
systems in Somalia, but also in many other parts of the world, failures to create a
discourse with them and to find entry points to better address justice means that
law reforms aimed at enhancing gender justice and women's legal empowerment
will be doomed to fail.
Customary and religious leaders and elders are often respected, considered
figures of authority and regulation, and are highly influential persons within their
communities, which is evident in the context of Somalia. While some would
argue this may perpetuate gender inequalities, we cannot really address gender
justice and mainstream gender across RoL reform without so engaging. If the
informal system has little or no knowledge of the existence of legal and human
rights standards, then it is illogical to expect compliance. Focusing RoL programming efforts on informal justice systems may assist in engaging with a dialogue
about how problematic practices, that are not human rights compliant, might be
incrementally altered. This should include training and capacity-building, but
also working more broadly with these systems where feasible.
Of course, while there are some attributes but also serious limitations in customary justice systems, but also to an extent religious, include:
Often cheaper and more accessible for marginalised groups, particularly in
rural areas and given the security situations.
They are considered legitimate so decisions more likely to be adhered to
where the formal justice system remains weak.
They are linguistically more accessible.
169 Wojkowska, supra note 26.
170 See James Lang, Gender Is Everyone's Business: Programming with Men to Achieve Gender

Equality, OXFAM (2002), https://xyonline.net/content/gender-everyones-business-programming-menachieve-gender-equality-2002 (last visited Oct. 15, 2018).
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These systems are culturally and locally connected, and therefore they often
have better awareness of local problems and their root causes.
These systems are seen as linked to local identity and maintenance of community, family, clan, religious or spiritual beliefs and broader societal networks.
These systems have survived and maintained strong levels of societal regulation for numerous generations in the case study contexts, including in periods of
upheaval and violent conflict. Indeed in Somalia it was the Shari'a and customary systems that remained when the formal system 'failed'.
On the flipside, and as has been touched on in this paper, customary and religious justice systems also have serious weaknesses. Some have stressed that
strengthening them could inadvertently serve to support unequal power hierarchies and elite capture. It may further undermine gender justice, and the rights of
vulnerable and marginalised groups, if not done appropriately. 7 1
As noted, certain types of groups are not equally treated by customary justice,
and indeed religious justice systems. This has been illustrated in the Somali context, where gender and clan affiliation creates power differentials that intersect
with other variables, in the customary and religious justice system processes.
Individual's rights, including those of females and minorities, are often
subordinate to the collective interest of social harmony, which in turn is often
dominated by male perceptions of such.1 72
Moreover, those elders, and indeed religious advisers, often do not possess
formal qualifications, legal or otherwise. Therefore, outcomes of processes in
these systems can depend on the moral compasses, beliefs, and value systems of
individual decision makers, which will vary. It will also vary as to the degree to
which these individuals are open to external influences such as clan pressure and
corruption. Nevertheless, the latter can also be said of the formal justice sector.
In Puntland, the Ministry of Justice, Religious Affairs and Rehabilitation has
engaged in discussions sessions with religious leaders, experts, government officials and community members on sensitization to and implementation of the Sexual Offences Law in Puntland."7 3 Local feminist scholars and lawyers must also
play a central role in pushing for gender justice in a manner cognizant of religious belief systems and identify entry points or norms that can be used to support
this agenda.1 74
IV. Partnerships with Grassroots Civil Society Organisations, NGOs and
other Outlets
Grassroots civil society organizations, including women's groups and NGOs,
play a fundamental role in providing links between state and external actor rule
of law programmes and beneficiaries on the ground. They also contribute to
171
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oversight and monitoring of local level justice, and legal awareness raising on
human rights issues and the law, including with respect to gender justice. They
often provide key services in assisting claimants, including women, to navigate
the plural legal system, promote legal awareness, and do so in a manner that is
fully cognizant of the local context in which they operate linguistically, culturally, economically, geographically and otherwise.17 5 In Somalia, for example,
UNDP has also partnered with locals in running community conversations aimed
at challenging beliefs underlying the practice of FGM, through local buy-in, including by female circumcisers.1 7 6 There needs to be continued support for these
partnerships and local run activities by external actors engaged in RoL
programming.
Lawyer and paralegal training should be provided to local women and girls to
better position them advocate for gender justice in their own societies. Moreover,
this training may also empower those working through NGOs and grassroots organisations, to demand adherence to human rights standards, including accountability of both formal and informal justice institutions. This needs to be coupled
with broader opportunities for women, girls and other marginalised groups to
obtain more equitable access to education programmes. Furthermore, the presence of women may make accessing the formal legal system less intimidating for
females.
The media often plays a significant role in perpetuating gender stereotypes1 77
Contrarily it can also be used to counter gender stereotypes, disseminate information on laws and rights issues, and create dialogue on issues in gender justice. An
interviewee in Timor Leste noted efforts to engage in community conversations,
using local figures and community call-ins, on issues such as domestic violence.
One interviewee on Somaliland notes:
..
.forexample the best progress we have ever made in Somaliland, its
female genital mutilation. . .when women worked very effectively with
religious leaders and you have religious leaders siting on TV saying there
is nothing in Islam that condones this practice. You have people sitting up
because when you have a young British-Somali girl shaking the hand of a
General-Secretary of the UN they just think (some kind of gesture made
that had no audio).178
Local media should be also be provided training on the legal system and
human rights norms and their capacity enhanced in this area.

175 Wojkowska, supra note 26, at 33 (In Timor Leste, for instance, Centro Feto, a local NGO in
Oecusse, engages in this type of work, in addition to lobbying the customary system for compensation
payments to be paid directly to victims of SGBV rather families).
176 GENDER EQUALITY PROGRESS REPORT,
177
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V.

Conclusion

SC Resolutions on WPS are having an impact on RoL programming at the UN
level, not least through the use of gender markers in RoL programming documents and the introduction of UNDP's Gender Equality Seal for UNDP country
office performance on gender mainstreaming. UNDP RoL programming during
periods of transition in conflict-affected states may spur processes, connect actors
at international and national levels in RoL reform, build national capacity, offer
technical support, and engage stakeholders. However, a top-down approach cannot be adopted. What is required is for RoL reforms to come from the bottom-up.
National intermediaries that are actually representative of civil society are central
to the vernacularisation and adoption process.17 9 This is evident, for example, in
the case of one-stop centres and SGBV.
Many activities conducted in the context of RoL are often premised on Western conceptions of justice which may or may not translate well to the local context. The formal justice system is often not well understood, particularly in plural
legal contexts and rural areas. What is apparent is that pre-existing regulatory
systems such Xeer and Shari'a law continue to play important roles in regulating
Somali society. Working with these informal systems and understanding the traditions that underlie them is extremely important for efforts to advance gender
justice least they frustrate the same. However, frequently this is under-prioritized
by those engaged in RoL programming. These systems are what many of the
people use in reality and cannot simply be ignored. However, these systems do
not always adequately protect females. RoL programming actors must understand
cultural contexts 1s0 and devise strategies for working with formal justice systems
on gender justice issues, where feasible.1 8 1
Sustainability of impacts of RoL programming with intended gender justice
outcomes requires ownership and participation at the various levels of the plural
legal systems. Moreover, connections need to be drawn between these systems
formally if there is to be an effective impact on rights enforcement rather than
entity silos. In Somalia, navigating between various parts of the plural legal systems and coming up with relationships between them so as to create a coherent
legal system as a whole will not only involve an extremely difficult task of harmonization between these systems, but will involve complex political and power
dynamics. The issue of gender justice, and to an extent what it represents for
some, adds yet another layer of complexity. Nevertheless, to fail to mainstream
gender considerations to the extent possible at all levels of RoL engagements
within this plural legal context will undermine the ability to achieve gender justice in the long-term as processes and norms solidify.
179 See United Nations General Assembly, Analytical Study Focusing on Gender-Based and Sexual
Violence in Relation to Transitional Justice, U.N. Doc. A/HRC/27/21 (June 30, 2014).
180 UN Economic and Social Council, Report of the Economic and Social Council for 1997, U.N.
Doc. A/52/3 (Sept. 18, 1997), 28; Levitt and Merry, supra note 70, at 446-447.
181 See, e.g., Lincoln, supra note 45, at 160-61; See also, 'Gender Equality', United Nations Rule of
Law, 28, http://www.unrol.org/article.aspx?article-id=28; Laura Grenfell, Promoting the Rule of Law in
Post-Conflict States 6 (2013), /core/books/promoting-the-rule-of-law-in-postconflict-states/DE28FDF
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Implementation, successes and failures of RoL programmes and the WPS
agenda are premised on government and civil society partnerships1 8 2 , local buyin 183, and local ownership. 18 4 Only these will ensure sustainability of any RoL
programming efforts in terms of advancing gender justice. The promotion of gender justice in transitional states relies heavily on partnerships between international actors, government and grassroots organizations.1 8 5 This is particularly the
case where the state is still unstable and rural areas are difficult and often dangerous to reach for RoL actors, most vividly external. 186 Local intermediaries are
pivotal to programme reach, acceptance, norm translation and impact. In the context of SGBV and gender equality the role of national actors is critical for any
transformation to occur.
These partnership dynamics are clear with respect to 'one stop' centres. This
necessitates activities such as public dialogues, gender training, and engagement
with traditional authorities.' 7 One stop-centres offering increased access to justice for SGBV survivors are useful RoL programming tools, where appropriate
safe-guards are in place and local contexts accounted for. But care must be taken
not to do harm by promising justice but failing to deliver. RoL programmes need
to be regularly monitored for effectiveness in increasing access to justice for
women and girls, in particular in remote areas and IDP camps, including through
local perception surveys and consultations.
Across all,RoL's programming impact on the advancement of gender justice
across Somalia, or indeed any transitional state, will inevitably be incremental.
Structures, society, capacity and attitudes will not change overnight. The translation of norms with respect to gender justice and WPS is a long-term project,
requiring negotiation with cultural and religious actors. With a formal legal system that is likely to remain weak in Somalia for the coming years or decades,
RoL programming needs to take a holistic view of the plural legal system in
which it operates and see where advances in gender justice can be made through
other reforms and partnerships also beyond the formal legal system. RoL
programmes and reforms need to be tailored to the local context, remaining conscious of local culture and religious belief systems, in addition to international
human rights law.
RoL programming priorities vary according to country context and phases in
transition from conflict. Security will often be a priority focus in a peacekeeping
context over longer-term development, for instance. Many parts of the legal sys182 See Analytical study focusing on gender-based and sexual violence in relation to transitional justice, supra note 179.
183 UNDP Somalia's Gender Equality and Women's Empowerment Strategy (2011-2015): Progress
Report 2013, supra note 112 at 10-11, 18-19 (UNDP in Somalia has adopted a Community Capacity
Enhancement - Community Conversations Methodology to engage communities in identifying their own
problems and priorities).
184 Grina, supra note 15, at 436.
185 Analytical study focusing on gender-based and sexual violence in relation to transitional justice,
supra note 179, at 9.
186 Interviews supra note 157.
187 Finnemore and Sikkink, supra note 66, at 898-99.
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tem in Somalia remain weak. In many areas of Somalia the security situation
remain precarious, in particular in South Central Somalia, where al-Shabaab still
exert control over some areas and capacity for asymmetrical warfare. Therefore,
certain legal reforms will inevitably need to be prioritized in different environments, with the aim of laying some foundations necessary for longer term impact
projects. A house cannot be built until the foundations are established, and those
building it have obtained the necessary skills and resources. However, workable
solutions have to be home-grown and require the buy-in of domestic stakeholders. This requires the crafting solutions that are acceptable to local actors and can
grow from the bottom-up, while gradually building on accountability and human
rights compliance across all aspects of the justice system, formal and informal.
Finally, all solutions and initiatives must be tailored to the specific environment
they are to be employed in, and directed by local priorities and ownership. Normative and cultural shifts take time and require locals, men and women, and
government non-government, to lead legal system reform with respect to gender
justice, if they are to have an effective impact.
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